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WRONGFUL CONVICTIONS: IT IS TIME TO TAKE
PROSECUTION DISCIPLINE SERIOUSLY
Ellen Yaroshefsky*
The primary duty of a lawyer engaged in public prosecution is not to convict,
but to see that justice is done. The suppression of facts or the secreting of
witnesses capable of establishing the innocence of the accused is highly
reprehensible.
1908

CANONS OF ETHICS**

INTRODUCTION

Ron Williamson, who came within five days of execution, and Dennis Fritz,
who served twelve years of a life sentence, were released from prison in 1999.
They were innocent men, wrongfully convicted of the rape and murder of Debra
Carter. Arrested five years after her murder and tried separately, the cases
against them rested on testimony of a jailhouse informant, a jail trainee, and unreliable hair evidence. Fortunately, there was DNA evidence in the case, and
scientific testing exonerated Fritz and Williamson. The evidence instead implicated Glen Gore, the person who should have been the prime suspect. Many of
these facts came to light only when Fritz and Williamson filed a civil rights actionlafter Williamson's conviction for murder was overturned (primarily on
grounds of ineffective assistance of counsel). 2
During the course of discovery, the scope of police and prosecutorial misconduct was exposed. In addition to egregious use of fabricated testimony from the
informants, the case was permeated with police and prosecutorial suppression of
exculpatory evidence. The prosecutor failed to disclose to the defense a two-hour
videotaped statement in which Williamson denied the murder and never wa* Clinical Professor of Law and Director of the Jacob Burns Ethics Center, Benjamin N. Cardozo School of Law. The author appreciates the contributions of the Hon. Joel Blumenfeld, Hon.
James G. Carr, Peter Neufeld, Barry Scheck, Abbe Smith, and Larry Vogelman, and the research
assistance of Sarah Tofte of the Innocence Project, and Andrew Anissi, a student at Cardozo Law
School. It is a privilege to participate in a colloquium honoring Monroe Freedman and Abbe Smith
for their significant book UnderstandingLawyers' Ethics. Thanks to the Dean of the University of the
District of Columbia David A. Clarke School of Law, Katherine S. "Shelley" Broderick, for organizing the colloquium and encouraging this contribution as part of that program.
** Canon 5, "The Defense or Prosecution of Those Accused of Crime."
1 Fritz v. City of Ada, Okla., Civ. No. 00-194 (E.D. Okla. filed Apr. 14, 2000) (case settled Oct.
28, 2002; discovery on file with the offices of Cochran, Neufield and Scheck, 99 Hudson St., N.Y.,
N.Y.).
2 Williamson v. Reynolds, 904 F. Supp. 1529 (E.D. Okla. 1995), affd, Williamson v. Ward, 110
F.3d 1508 (10th Cir. 1997).
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vered. The confession of Glen Gore, the murderer, was never disclosed. Gore's
false statement the day after the homicide was suppressed and "redone." Statements from the victim's friend implicating Gore were suppressed, as were other
plainly material and exculpatory statements from more than twenty other witnesses. Ultimately the civil case settled.3
Neither the exoneration nor the civil settlement resulted in scrutiny of the
prosecutor's behavior. No disciplinary action was taken against him. No court
sanctioned the misconduct or referred him to a disciplinary committee. No internal investigation was undertaken by the prosecutor's office.
While the misconduct in the Fritz and Williamson cases is particularly egregious, and involves both the police and the prosecutor, the lack of accountability
for such misconduct is typical and cannot be blamed upon a lack of enforceable
standards governing the behavior of prosecutors. 4 Beginning in 1969, all states
adopted rules of conduct for lawyers and a lawyer who violates them is subject to
sanctions before the disciplinary committee within her jurisdiction. 5 The vast majority of the reported decisions of lawyer discipline are, however, cases involving
solo practitioners or those in small firms.6 Few public prosecutors are brought
before disciplinary committees. The reason for this is not the paucity of ethical
lapses that should subject prosecutors to sanctions. Bennett Gershman, in his
comprehensive treatise, ProsecutorialMisconduct, documents hundreds of reported cases in which the misconduct of prosecutors could and should have subjected the offending lawyer to discipline. With few exceptions, it does not
happen. Even in the handful of cases where prosecutors are disciplined, the "imposition of a 'slap on the wrist' even for egregious misconduct demonstrates a
disciplinary double standard."' 7 Scholars and other commentators agree that dis3 Fritz Civ. No. 00-194, see supra note 1.
4 The decision in Banks v. Dretke, 540 U.S. 668 (2004) reversing a death sentence because the
Texas prosecutor concealed significant exculpatory and impeaching evidence is a recent instance of
violation of prosecutorial ethical standards. See also Jeffrey Tooner, Killer Instincts, NEW YORKER,
Jan. 17, 2005, at 54.
5 All states have versions of the Model Code of Professional Responsibility, the Model Rules of
Professional Conduct or similar provisions. Throughout this essay, I refer to the provisions governing
the conduct of lawyers as "rules."
6 Most of these disciplinary cases were sanctions for misuse of client funds and neglect of cases.
See, e.g., ABA Special Commission on Evaluation of Disciplinary Enforcement Problems and Recommendations in Disciplinary Enforcement 41 (Prelim. Draft, Jan. 15, 1970); Fred C. Zacharias, The
Future Structure and Regulation of Law Practice,44 ARIZ. L. REV. 829, 872 (2002) (conclusions on
regulation of lawyers) [hereinafter Zacharias, Future Structure].
7 BENNETr L. GERSHMAN, PROSECUTORIAL MISCONDUCT, § 14.1, n.5 (2d ed. 2001) (hundreds
of cases of flagrant misconduct, none of which resulted in punishment) [hereinafter GERSHMAN.
PROSECUTORIAL MISCONDUCT]. The Center for Public Integrity, an organization of investigative journalists, found that, since 1970, prosecutorial misconduct was a factor in 2,012 cases, causing courts to
dismiss charges at trial, reverse convictions or reduce sentences. In 513 additional cases, appellate
courts found prosecutorial misconduct sufficiently serious to merit reversal or, at least, additional
discussion. In thousands of other cases, the appellate courts found the prosecutor's actions to be
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cipline for prosecutors is rare and that there are few, if any, consequences for
prosecutorial misconduct. 8 In contrast to discipline for private lawyers, we have
hardly moved beyond the 1908 aspirational standard to a regulatory disciplinary
model for the errant prosecutor. 9

Despite some minimal attention to ethics provisions for prosecutors, few bar
associations engage in serious discussion of changes to ethics rules governing the
behavior of prosecutors. 10 While all courts, prosecutors, and defenders would

certainly agree that it is "highly reprehensible" to suppress facts or secrete evidence "capable of establishing the innocence of the accused," when that happens,
the disciplinary consequence is often nil. Aside from increasingly louder complaints from the defense bar, there appears to be an implicit agreement that, absent rare circumstances, offending prosecutors should not be subject to sanctions
before disciplinary committees. The work of scholars who have studied the issue
and offered useful ideas has been met with little response.' 1
inappropriate. Steve Weinberg, Breaking the Rules, Who Suffers When a Prosecutoris Cited for Misconduct, Dec. 30, 2003, available at http://www.publicintegrity.org/pm/default.aspx?sid=main [hereinafter Weinberg, Breaking].
8 Edward M. Genson & Mark W. Martin, The Epidemic of ProsecutorialCourtroom Misconduct in Illinois: Is It Time to Start Prosecuting the Prosecutors? 19 Loy. U. CHI. L.J. 39, 47 (1987)
("Disciplinary sanctions are rarely imposed against prosecutors."); Richard A. Rosen, Disciplinary
Sanctions Against Prosecutorsfor Brady Violations:A Paper Tiger, 65 N.C. L. REV. 693, 697-98 (1987)
(discussing the problem of prosecutors' ethical violations and the need for a remedy) [hereinafter
Rosen]; Joseph R. Weeks, No Wrong Without a Remedy: The Effective Enforcement of the Duty of
Prosecutorsto Disclose Exculpatory Evidence, 22 OKLA. Crr U. L. REV. 833, 898 (1997) (concluding
disciplinary process is ineffective against prosecutors) [hereinafter Weeks, No Wrong]; Fred C.
Zacharias, The ProfessionalDiscipline of Prosecutors,79 N.C. L. REV. 721, at 745 n.84 (2001) [hereinafter Zacharias, Professional Discipline]; but see Bruce A. Green, Policing FederalProsecutors:Do
Too Many Regulators Produce Too Little Enforcement?, 8 ST. THOMAS L. REV. 69, 70 (1995) (affirming argument that critics exaggerate the prevalence and seriousness of prosecutorial misconduct)
[hereinafter Green, Policing];Bruce A. Green & Fred C. Zacharias, The Uniqueness of FederalProsecutors, 88 GEO. L.J. 207, 226-28 (2000) [hereinafter Green & Zacharias].
9 The profession's "longstanding failure to address problems in the disciplinary process" is not
confined to sanctioning prosecutors, but is problematic for the conduct of all lawyers. See DEBORAH
RHODE, IN THE INTERESTS OF JUSTICE, 160-61 (2000) [hereinafter RHODE, JUSTICE].
10 For that matter, the bar associations do not engage in the discussion of discipline for defense
lawyers whose version of zealous advocacy is a "walking violation of the 6th Amendment." Vanessa
Merton, What Do You Do When You Meet a "Walking Violation of the Sixth Amendment" if You're
Trying to Put That Lawyer's Client in Jail, 69 FORDHAM L. REV. 997 (2000). The pervasive issue of
lack of accountability for ineffective assistance of counsel is beyond the scope of this essay and merits
significant attention.
11 Green, Policing,supra note 8; Lyn M. Morton, Seeking the Elusive Remedy for Prosecutorial
Misconduct, Suppression, Dismissal, or Discipline?,7 GEO. J. LEGAL ETHics 1083, 1086 (1994) [hereinafter Morton, Seeking]; Rosen, supra note 8; Walter W. Steele Jr., Unethical Prosecutorsand Inadequate Discipline,38 S.W. L.J. 965, 966-67 (1984); Zacharias, ProfessionalDiscipline, supra note 8. See
JUSTICE, supra note 9 (arguing for reforms of disciplinary systems to regulate the behavior of all
lawyers).

THE UNIVERSITY OF THE DISTRICT OF COLUMBIA LAW REVIEW

In this essay I will argue that wrongful conviction cases demonstrate a serious
need to reconsider disciplinary systems as a measure of prosecutorial accountability. I examine the current system of prosecutorial regulation and its rationale. I
conclude that it is necessary to establish an independent commission to examine
wrongful cases, and to promulgate, implement and enforce disciplinary rules for
prosecutors.
I.

WRONGFUL CONVICTIONS

In the past twelve years, groundbreaking work in the use of post-conviction
DNA testing to exonerate the wrongfully convicted has challenged the belief that
our criminal justice system functions effectively. These miscarriages of justiceoften involving defendants convicted of capital offenses-have compelled an examination of the causes of the conviction of innocent people. All too often
prosecutorial misconduct is one of primary reasons for these breakdowns in the
adversary system.
The Innocence Project 12 reports that of the first seventy-four exonerations,
prosecutorial misconduct was a "factor" in forty-five percent of those cases. The
vast majority of those instances were cases of destruction or suppression of exculpatory evidence. In some of those cases, prosecutors concluded that the evidence
was just not important; in others, and more egregiously, "a team of police and
prosecutors were so convinced of their righteousness that they were willing to do
'1 3
anything to get their man."
The prosecutorial misconduct in those cases cannot be readily excused as mistakes or errors of judgment. In the vast majority of cases, the misconduct was
deemed to be grossly negligent or intentional. 14 Few of those prosecutors were
disciplined, either internally or through the state disciplinary system. And, while
there has yet to be a systematic analysis of the now 140 exonerations by category
and severity of error, the existent analyses confirm that prosecutors have rarely
been held accountable for their behavior. 15 With rare exception, there has been
12 The Innocence Project of the Benjamin N. Cardozo School of Law was begun by Barry C.
Scheck and Peter Neufeld in 1992. It has now expanded into a national innocence network. See www.
innocenceproject.org.
13

BARRY SCHECK, PETER NEUFELD

& JIM

DWYER, ACTUAL INNOCENCE

226-27 (2001) (dis-

cussing the notorious Chicago Rolando Cruz wrongful conviction) [hereinafter ACTUAL INNOCENCE].
14 Id. at 222. ACTUAL INNOCENCE details cases where courts, despite misconduct, upheld the
convictions of people later proved to be innocent because of the harmless error doctrine. The hurdle
of "harmless error" is the myth that the "criminal justice system tells itself' in order to "absolve
police officers and prosecutors of misconduct." Scheck and Neufeld examined the case files of each of
the exonerations and concluded that suppression of exculpatory evidence was the primary factor that
led to the conviction in a "not insubstantial" number of cases. Conversation with Barry Scheck, Innocence Project co-director, in N.Y., N.Y. (Dec. 29, 2003) [hereinafter Scheck Conversation].
15 ACTUAL INNOCENCE, supra note 13. One exception is the prosecutor in the Chicago Rolando
Cruz case where three prosecutors and four sheriff's office investigators were indicted for perjury and
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no discipline for egregious instances of misconduct that led to these convictions.
The recent exoneration of Darryl Hunt in North Carolina is yet another case of a
wrongful conviction based upon "use of unreliable witnesses, the illegal withholding of exculpatory material ... and the refusal to acknowledge clear evidence of

innocence. 16 Those prosecutors have yet to make a motion to vacate his murder
conviction or take responsibility for official misconduct.
Nor are prosecutors held accountable in death penalty cases where the defen-

dant is either found to be innocent or otherwise wrongfully convicted. A groundbreaking national study of death penalty verdicts concluded that "serious
reversible error ... permeates America's death penalty system. Sixty-eight per-

cent of all death verdicts imposed and fully reviewed during the 1973-1995 study
period were reversed by courts due to serious error."' 17

In that study,

prosecutorial misconduct, primarily the suppression of evidence, accounted for
the second highest incidence of serious error.' 8 The evidence suppressed in those
cases established either the innocence of the defendant or the fact that he did
"not deserve the death penalty." There is little data on the discipline of any of
those prosecutors.19
A glaring example of the hands-off approach to prosecutorial misconduct is
the wrongful rape and murder conviction of Alfred Brian Mitchell wherein crucial notes from the Federal Bureau of Investigation (FBI) laboratory's DNA unit
for testing were suppressed at trial. These notes suggested that the FBI's tests

cleared Mitchell of committing rape, either before or after murdering the victim.
obstruction of justice. The case against two of the prosecutors was dismissed at the end of the state's
case. The other prosecutor was acquitted. There is no record of discipline of those prosecutors. Id. at
232.
16 Bob Herbert, Getting Away With... ,NY TIMES, Jan. 5. 2004, at A17.
17 James S. Liebman & Jeffrey Fagan, A Broken System Part II: Why There is So Much Error in
Capital Cases and What Can Be Done About It, June 2002, availableat http://www2.law.columbia.edu/
brokensystem2/index2.html.
18 "'Serious error' is error that substantially undermines the reliability of the guilt finding or
death sentence imposed at trial. The most common errors are (1) egregiously incompetent defense
lawyering (accounting for 37% of the state post-conviction reversals) and (2) prosecutorial suppression of evidence that the defendant is innocent or does not deserve the death penalty (accounting for
another 16%-19%, when all forms of law enforcement misconduct are considered). See ACTUAL INNOCENCE, supra note 13. "As is true of other violations, these two count as 'serious' and warrant
reversal only when there is a reasonable probability that, but for the responsible actor's miscues, the
outcome of the trial would have been different." James S. Liebman & Jeffrey Fagan, A Broken System: Error Rates in CapitalCases, 1973-1995, available at http://www2.law.columbia.edu/instructional
services/liebman.
19 This study confirms the data from the 1987 study by Professors Bedau and Radelet that
identified 350 cases in which defendants were wrongfully convicted of capital or potentially capital
crimes. In fifty of those cases, the cause for the erroneous conviction was "prosecution error." In
thirty-five of those cases exculpatory evidence had been suppressed. In the remaining fifteen cases
the cause was "other overzealous prosecution." Hugo Adam Bedeau & Michael L. Radelet, Miscarriages of Justice in Potentially Capital Cases, 40 STAN. L. REV. 21, 57 (Table 6) (1987).
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Moreover, FBI Special Agent Gilchrist presented false testimony at the trial. In
reversing the death penalty, the Tenth Circuit commented not only on Agent
Gilchrist, but also on the trial prosecutor:
Gilchrist... provided the jury with evidence implicating Mr. Mitchell in the
sexual assault of the victim which she knew was rendered false ... by evidence withheld from the defense. Compounding this improper conduct was
that of the prosecutor, whom the [federal] district court found had "labored
extensively at trial to obscure the true DNA test results and to highlight
Gilchrist's test results," and whose characterization of the FBI report in his
was "entirely unsupported by evidence and . .
closing argument
20
misleading.
In addition to the exoneration cases, other studies confirm the longstanding
phenomenon of lack of any consequences for prosecutors who engage in misconduct. The Center for Public Integrity, in an analysis of prosecutorial misconduct,
studied post-1970 appellate decisions in each state. Its New York study revealed
1,283 state cases in which defendants alleged prosecutorial error or misconduct.
In 277 cases, judges ruled that a prosecutor's conduct prejudiced the defendant
and reversed or remanded the conviction or dismissed the indictment. In fortyfour other cases, a dissenting judge or judges thought the prosecutor's conduct
prejudiced the defendant. Out of all the defendants who alleged misconduct, ten
later proved their innocence. There is no indication that any prosecutor in those
cases was subject to discipline. 2 '
The recent civil rights lawsuit stemming from Alberto Ramos' wrongful conviction is perhaps the most revealing instance of flaws in the system of
prosecutorial accountability. In 1985, Ramos, a college student working as a
teachers' aide at a Bronx day care center, was convicted of the rape of a fiveyear-old girl. He served seven years in prison, suffering physical, sexual and psy20 Mitchell v. Gibson, 262 F.3d 1036 (10th Cir. 2001); ACTUAL INNOCENCE, supra note 13, at
226. The legal affairs writer for the Chicago Tribune, Ken Armstrong, studied 381 murder convictions
that were reversed because of police or prosecutorial misconduct since 1963 and found that "not one
of the prosecutors who broke the law in these most serious charges was ever convicted or disbarred.
Most of the time they were not even disciplined." Id.
21 Steve Weinberg, Breaking the Rules: Who Suffers When a Prosecutoris Cited for Misconduct,
at www.publicintegrity.org. The study does not state whether any of the prosecutors were referred to
disciplinary committees. There is no record of such action.
Of the cases in which judges ruled that a prosecutor's conduct prejudiced the defendant, 196
involved courtroom behavior such as improper arguments and examination, thirty-nine involved the
prosecution's withholding evidence from the defense, twenty-three involved misconduct in grand jury
proceedings, six involved harassment of the defendant, three involved the use of perjured testimony,
four involved discrimination in jury selection, and two involved vindictive prosecution. The Center
for Public Integrity also studied forty-four reported attorney disciplinary cases in various states in
which prosecutors appeared before disciplinary committees. In the handful of cases where prosecutors were disciplined for suppressing exculpatory evidence, the discipline was only a public censure.
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chological abuse. Through his diligence and that of his counsel, the conviction

was set aside because critical exculpatory information was never provided to the
defense. This evidence included day care center and Human Resources Administration records (1) documenting the child's sexually provocative behavior which
fully explained the behavioral and medical evidence relied upon by the prosecution's expert in concluding that there was abuse, (2) containing the child's state-

ments exonerating Ramos or inconsistent with his guilt, and (3) showing that a
key prosecution witness, contrary to her testimony, was not even
present to have
22
observed the child's emotional state after the alleged incident.
In the subsequent civil rights case, the court, acknowledging that prosecutors
must be insulated against discipline for "good faith, if mistaken, prosecution,"
concluded that "diligence [had] gone ... far astray... in the present case."'2 3 The
court named the prosecutor, 24 and excoriated her for failure to provide exculpa-6
2
tory statements to the defense 2 5 and for arguing false information to the jury.

There is no record of any discipline within the District Attorney's office. The

disciplinary committee closed an investigation after interviewing the prosecutor
under oath in a secret proceeding. 27 During the course of discovery, the city
produced the most detailed information to date regarding failure to discipline
prosecutors for misconduct. Ramos' attorney obtained information about each

of the seventy-two reported cases from 1975-1996 (spanning the tenure of two
District Attorneys) where Bronx courts had cited prosecutors for several categories of misconduct: withholding of exculpatory evidence (eighteen cases resulting

in set aside or overturning of convictions), or presenting false or misleading evidence or argument to the court (fifty-four cases combined). The records, including the personnel records, demonstrated that only one prosecutor was disciplined.
22 Ramos v. City of New York, 729 N.Y.S.2d 678, 684 (N.Y. 2001) [hereinafter Ramos 2001].
23 Id.
24 This is unusual. See GERSHMAN, PROSECUTORIAL MISCONDUCT,supra note 7.
25 In Brady v. Maryland, 373 U.S. 83, 87 (1963) the Court held that "the suppression by the
prosecution of evidence favorable to an accused upon request violates due process where the evidence is material either to guilt or to punishment." The opinion in Ramos 2001 highlights a problem
common to Brady violations: the prosecutorial determination of what items are "exculpatory." District Attorney Diana Farrell concluded that information that the child was actually sexually knowledgeable prior to the alleged molestation would not exonerate the suspect and hence was not Brady
material. Ramos 2001, supra note 22, at 684.
26 Justice Collins, who set aside the conviction, did not "suggest that the District Attorney deliberately and consciously withheld documents but that . . . the handling of the matter was cavalier
and haphazard." Such allegations would subject a private lawyer to disciplinary sanctions. The People of the State of New York v. Alberto Ramos, No. 3280/84, slip op. at 8 (N.Y. Sup. Ct., June 1,
1992), affd, 201 A.D.2d 78 (N.Y.1994), 614 N.Y.S.2d 977 (1994).
27 The Disciplinary Committee contacted the Bronx District Attorney's Office about initiating
proceedings against Farrell. Staff counsel for the disciplinary committee interviewed Farrell under
oath in a secret proceeding and closed the investigation without affording Ramos or his counsel any
notice or opportunity to be heard. Interview with Joel Rudin, plaintiff's counsel, in N.Y., N.Y. (Dec.
22, 2003).
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In 1978, that prosecutor, who had been named by courts in four cases for misconduct, 28 was suspended for four weeks and lost two weeks' pay. Immediately after

he returned to the office, he was granted a bonus, followed by a series of merit
increases during the pendency of his case before the disciplinary committee.
Moreover, the District Attorney sent a letter to the disciplinary committee re-

questing that he not be disciplined. Ultimately, there was no record of discipline
and no other action appears to have been taken against him. 29 Another prosecu-

tor cited for misconduct by the Bronx courts also received merit and other bonuses after a number of appellate courts criticized his behavior and mentioned
him by name. There is no record that he was ever disciplined. 30 When this information was reported in the press, "officials in the Bronx district attorney's office
'said that the citings were not conclusive evidence that the misconduct occurred
willfully, or that a pattern existed, given the high volume of felony cases tried in
the 21 year period .... This comment reflects a failure of the district attorney's office to take responsibility for prosecutorial practices that lead to wrongful
convictions.3 2 The Ramos case is a glaring example
that internal controls to
33
which disciplinary committees defer are ineffective.

The instances of prosecutorial misconduct in these cases cannot be dismissed
as simple mistakes or errors of judgment. Instead, the cases reflect the gross negligence or intentional acts of prosecutors, motivated apparently by a mistaken

view of pursuing justice, which lead to conviction of men they believe to be guilty.
Such cases require an examination of previous tolerance of "overzealous advocacy." After all, some people presumed innocent actually are innocent and, but
for egregious systemic errors, would not be prosecuted, or would be found not
guilty. If disciplinary authorities severely punish lawyers who steal money from

clients, it behooves our justice system to at least consider discipline of lawyers
28 People v. Galloway, 54 N.Y.2d 396, 430 N.E.2d 885, 446 N.Y.S.2d 9 (1981); People v. Bussey,
62 A.D.2d 200, 403 N.Y.S.2d 739 (1978); People v. Streeter, 67 A.D.2d 877, 413 N.Y.S.2d 690 (1979);
People v. Wheeler, 80 A.D.2d 785, 438 N.Y.S.2d 467 (1981).
29 Interview, Joel Rudin, supra note 27.
30 Id.
31 Andrea Elliott, ProsecutorsNot Penalized, Lawyer Says, NY TIMES, Dec. 17, 2003, at B4.
32 Milton Lantigua is yet another person wrongfully convicted in the Bronx, New York. The
state appeals court reversed the conviction because the prosecutor failed to correct perjured testimony of its chief witness and failed to disclose the existence of a potential second witness favorable to
the defense, an action the court found to be "especially egregious." People v. Lantigua, 228 A.D.2d
213, 221, 643 N.Y.S. 2d 963 (1996). Once again, there has been little prosecutorial accountability.
Andrea Elliott & Benjamin Weiser, When Prosecutors Err, Others Pay the Price, NY TIMES, Mar. 21,
2004, at 25.
33 It also suggests that the standards for which prosecutors are subject to discipline need review.
Gross negligence subjects private lawyers to discipline. Particularly where it has been demonstrated
that such gross negligence has resulted in wrongful convictions, individual prosecutors and their offices should be subject to sanctions for actions that might not be intentional, but are nevertheless a
serious breach of responsibility.
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who, intentionally or through
gross negligence, steal years of a person's life and
34
distort our justice system.
Ramos raises other questions, including (1) what is the ethical duty of a prosecutor who comes to believe that an innocent person is in prison but strict habeas
corpus law prevents review of the case; (2) whether it is ethical for a prosecutor
to contest a defendant's attempt to secure DNA testing when there is an allegation of innocence; and (3) whether it is ethical to appeal a conviction when the
prosecution has reliable evidence of innocence. 35 The failure of internal discipline for prosecutorial misconduct raises the issue of finding alternative means of
deterrence and discipline.
II.

ACHIEVING ACCOUNTABILITY FOR PROSECUTORIAL MISCONDUCT

How can we achieve some measure of accountability for such misconduct and
deter similar behavior in the future?
First, of course, is to recognize that action must be taken. Until exonerations
became widely known throughout the popular media, few prosecutors, police
agencies, courts or legislatures were willing to examine the causes of wrongful
convictions. Now, these cases have transformed the debate about reforms in the
criminal justice system. They have led to reexamination of the frequency and
cause of mistaken eyewitness identification-the single most common cause of
conviction of the innocent.3 6 As a result of two decades of comprehensive social
science research, certain systemic reforms in the conduct of identification procedures are being accepted by courts and law enforcement authorities.3 7 Moreover,
a method of conducting photographic arrays and lineups known as "sequential
presentation with blinded examiners" is being implemented by the state of New
Jersey and a number of cities. This method was recently recommended by an
34 Wrongful conviction cases raise significant questions about the need to revise the disciplinary
standards for prosecutors. Prominent among these questions is whether to hold prosecutors accountable if they should have known about the police misconduct, the behavior of perjured witnesses, false
scientific evidence, or exculpatory evidence. The 1996 Department of Justice study CONVICTED BY
JURIES, EXONERATED BY SCIENCE: CASE STUDIES IN THE USE OF DNA EVIDENCE TO ESTABLISH
INNOCENCE AFTER TRIAL 15 (1996) reported government malfeasance or misconduct in eight of the

then twenty eight exonerations. While that study did not make a finding that there was prosecutorial

misconduct in those cases, the allegations of perjured testimony, withholding of exculpatory evidence,
and submission of intentionally erroneous laboratory reports ought to be sufficient to at least question
the role of the prosecutor in the case.
35 Ramos 2001, supra note 22.
36

Mistaken eyewitness identification was a factor in eighty-one per cent of wrongful conviction

cases. ACTUAL INNOCENCE, supra note 13, at 361.
37 NATIONAL INSTITUTE OF JUSTICE, EYEWITNESS EVIDENCE: A GUIDE FOR LAW ENFORCEMENT (1999); see also NATIONAL INSTITUTE OF JUSTICE, EYEWITNESS EVIDENCE: A TRAINER'S MANUAL FOR LAW ENFORCEMENT (2003).
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innocence commission in North38Carolina chaired by the Chief Justice of the

North Carolina Supreme Court.
Second, is to address the problem of false confessions, a factor in twenty-two
( percent of post-conviction DNA exonerations, by measures such as videotaping
of precinct interrogations. 39 Recently Illinois adopted this reform in response to
its crisis of wrongful convictions. 4° That crisis caused Governor Ryan to declare

a moratorium on capital punishment and to issue clemency to 169 people on
death row.4 1 In Florida, the Sheriff's Office
of Broward County has also begun
42

using cameras in interrogation rooms.

Third, post conviction DNA exonerations have generated an epidemic of scan-

dals involving fraud and junk forensic science. Efforts to remedy this problem
have produced a series of audits and investigations.4 3

Fourth, suggested reforms for problems of false testimony by jailhouse informants and other cooperating witnesses were the subject of a symposium, and are
under discussion.4 4 These include detailed recommendations from the Canadian

Morin Commission, a thorough wrongful conviction inquiry, which examined the
problems with the use of jailhouse informants in criminal cases.4 5
38 Richard Willing, Police Lineups Encourage Wrong Picks, Experts Say, USA TODAY, Nov. 26,
2002, at 1A; NORTH CAROLINA ACTUAL INNOCENCE COMMISSION, RECOMMENDATIONS FOR EYEWITNESS IDENTIFICATION (Oct. 27, 2002), available at http://www.aoc.state.nc.us/www/ids/News%20&%
20Updates/Eyewitness%201D.pdf [hereinafter NORTH CAROLINA]; Conrad deFiebre, Police Plan to
Reshuffle the Lineup: Improved Accuracy is Pilot ProjectGoal, STAR TRIBUNE, Aug. 31, 2003; see also
Barbara L. Jones, Eyewitness ID Program May Come to Minnesota, MINNESOTA LAWYER (Sept. 1,
2003), available at http://wwwl.minnlawyer.com/story.asp?storyid=2932&terms=eyewitness(requires
registration); Police and ProsecutorsTeam Up for better Eyewitness IDs, HENNEPIN COUNTY A-rroRNEY (Nov. 3, 2003), available at http://www.hennepinattorney.org/news-2.asp?NRecno-179.
39 Video Recording of Custodial Interrogations:A Resource Guide, in INNOCENCE PROJECT RE-

SOURCE GUIDE (2d ed. 2003); Monica Davey, Illinois Will Require Taping of Homicide Interrogations,
N.Y. TIMES, July 17, 2003, at A-16.
40 Criminal Justice Reform Act, Ill. SB 15 (2003).
41 Maurice Possley & Steve Smith, Clemency for All, CHICAGO TRIBUNE, Jan. 12, 2003, at 1.
42 Paula McMahon, Hidden Cameras Earn Rave Reviews in Interrogations, SOUTH FLORIDA
SUN-SENTINEL, Dec. 7, 2003, at lB.

43

Robert Tanner, Problems at State Crime Labs Drive Calls for More Regulation, Indepen-

dence, ASSOCIATED PRESS NEWSWIRES, Jul. 7, 2003; Matter of Investigation of W. Virginia State Police Crime Laboratory, Serology Div., 438 S.E.2d 501 (W.Va. 1993); Belinda Luscombe, When the

Evidence Lies: Joyce Gilchrist Helped Send Dozens to Death Row. The Forensic Scientist's Errorsare
Putting CapitalPunishment Under the Microscope, TIME MAGAZINE, May 21, 2001, at 38; Lise Olsen,
Crime Lab Worker Failed to Qualify To Test Hair Samples, SEATTLE POST-INTELLIGENCER, Jan. 2,

2003, at Al; N.Y. CONSOL. LAW §995 (2004), available at http://assembly.state.ny.us/leg?cl=39&a=79;
See also Lianne Hart, DNA Lab's Woes Cast Doubt on 68 Prison Terms, L.A. TIMES, Mar. 31, 2003 at

19.
44

Symposium: The Cooperating Witness Conundrum: Is Justice Obtainable, 23 CARDOZO L.

REV. 747 (2002) [hereinafter Symposium]. See Barry Scheck, Closing Remarks, 23 CARDOZO L. REV.

899 (2002).
45 Steven Skurka, Canada:A Canadian Perspective on the Role of Cooperators and Informants,
Symposium. supra note 44, at 759; see HON. FRED KAUFMAN, THE COMMISSION ON PROCEEDINGS
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Finally, following the public inquiry model in Canada and the criminal case
review commission in England, 46 states have begun to create "innocence commissions" specifically designed to determine what factors led to guilty verdicts in the
47
wrongful conviction cases and to implement reforms based on those lessons.
All of these reforms and proposals, even if fully implemented (and funded
where necessary) still would not remedy prosecutorial misconduct. 48 While the
focus of this essay is on prosecutorial misconduct, it must be pointed out that
"bad lawyering" was a factor in 32% of wrongful conviction cases. 49 Another
reason for wrongful conviction is police misconduct (a factor in 50% of cases).
Any commission established to examine prosecutorial misconduct should necessarily examine the oversight of police agencies by prosecutors' offices.5 °
No institution or entity has yet established a system to examine the large percentage of wrongful convictions due to prosecutorial misconduct and to attempt
to make recommendations to deter such misconduct. These wrongful convictions
have placed the spotlight on the need for a frank, public assessment of accountability systems for prosecutors, including the role of the state disciplinary systems.
In such discussion, it should be apparent that the 140 exonerations studied by the
Innocence Project are merely the tip of the iceberg. These cases are ones where
DNA existed and was preserved, and where there were lawyers who undertook
litigation on behalf of that prisoner. The Innocence Project reports that more
than half of the cases they accepted had to be closed because evidence had been
lost or destroyed.5 1 Moreover, these data suggest that there are thousands of
cases of wrongfully convicted people who cannot prove their innocence because
their cases did not involve DNA.5 2
At the very least, there should be an investigation of each instance of documented misconduct. In other institutions where a serious instance of misconduct
INVOLVING Guy PAUL MORIN (ONTARIO MINISTRY OF THE ATTORNEY GENERAL

1998) available at

http://attorneygeneral,jus.gov.on.ca/html/MORIN/morin.html.
46 Barry Scheck & Peter Neufeld, Toward the Formation of 'Innocence Commissions' in
America, 86 JUDICATURE 98 (2002) [hereinafter Innocence Commissions].

47 NORTH CAROLINA, supra note 38; An Act Concerning the Collection of DNA Samples From
Persons Convicted of a Felony, the Preservation and Testing of DNA Evidence and the Review of
Wrongful Convictions, Conn. Pub. Act 03-242 (Jul. 9, 2003).
48 NORTH CAROLINA, supra note 38. Among the reasons for intractability of a remedy for such
misconduct is that courts are unlikely to change the law that insulates prosecutorial misconduct from
accountability: immunity doctrines and harmless error analysis. GERSHMAN, PROSECUTORIAL MISCONDUCT, supra note 7.

49

Scheck Conversation, supra note 14.

50

See ACTUAL INNOCENCE, supra note 13, at 361; Daniel Richman, Prosecutors and Their

Agents, Agents and Their Prosecutors, 103 COL. L. REV. 749 (2003) (exploring dynamics between
prosecutors and agents).
51 Scheck Conversation, supra note 14.
52 Conversation with Peter Neufeld, Innocence Project Co-director, in N.Y., N.Y. (Jan. 16,
2004) [hereinafter Neufeld conversation].
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is discovered that threatens life, health, or public welfare, an audit is conducted to
determine whether that person engaged in similar misconduct in other cases. The
audit includes examination of the supervisors, trainers and protocols. This is
done to discover the weaknesses in the system and to take remedial action.5 3

Neither courts, prosecutors' offices, nor any government agency has undertaken such an investigation in wrongful conviction cases based upon prosecutorial
error or misconduct. As for the organized
bar's regulation of prosecutors, "effec54
tive disciplinary action is an illusion."1
III.

ETHICS RULES GOVERNING PROSECUTORS

It is not that the ethics rules are bereft of disciplinary standards for prosecutors. While recognizing the unique role and responsibilities of prosecutors, the
ethics rules of all jurisdictions claim the authority to regulate their behavior.55
Most jurisdictions have adopted a version of Model Rule 3.8 titled "Special Responsibilities of a Prosecutor. '56 First adopted in 1983, this rule primarily restated a few of the legal obligations imposed on prosecutors, such as the duty to
charge only on the basis of probable cause and the obligation to disclose exculpatory evidence. ABA Amendments to Model Rule 3.8 have added ethical restrictions on subpoenas of criminal defense lawyers and statements to the media.5 7
The current Model Rule 3.8 is far from comprehensive and fails to encompass
obligations imposed by case law on prosecutors.5 8
53 Carlisle, Comment: the FAA v. the NTSB: Now that Congress Has Addressed the Federal
Aviation Administration's "DualMandate," Has the FAA Begun Living Up to Its Amended Purpose of
Making Air Travel Safe, or Is the National TransportationSafety Board Still Doing Its Job Alone, 66
AIR L. & COM. 741, 757 (2001); see Innocence Commissions, supra note 46, at 98, 102-103.
54 GERSHMAN, PROSECUTORIAL MISCONDUCT, supra note 7, at § 1.8(d); but see Green, Policing, supra note 8 (arguing that criticisms of failure to discipline prosecutors overlook the importance
of informal judicial and professional regulatory controls).
55 Most ethics rules do not apply to prosecutors (e.g., advertising, fees, solicitation). Rules that
apply uniquely to prosecutors hold them to a higher standard than private lawyers. See Green &
Zacharias, supra note 8.
56

MODEL RULES OF PROF'L CONDUCT R. 3.8 (2002) [hereinafter Model Rules].

57 See Bruce A. Green, Symposium: Ethics 2000 and Beyond: Reform or ProfessionalResponsibility As Usual?: ProsecutorialEthics as Usual, 2003 U. ILL. L. REV. 1573, 1584 n.54 (Nov. 21, 2003)
[hereinafter Green, ProsecutorialEthics]. Ethics rules of individual states include additional provisions, but none have comprehensive provisions.
58 Some of these obligations include "a duty: (1) to disclose to the tribunal material facts necessary to correct the court's apparent or possible misunderstanding of the facts bearing on the court's
decision; (2) to refrain in closing argument from drawing inferences from circumstantial evidence that
are contradicted by extra-record evidence which the prosecutor knows to be accurate, (3) to refrain
from seeking a legal ruling that the prosecutor knows to be contrary to law; (4) to call the court's
attention to legal or procedural errors; and (5) to correct testimony of a prosecution witness, including
testimony elicited by defense counsel on cross-examination, if the prosecutor knows or reasonably
should know it is false." Id. at 1593.
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These omissions are only partially ameliorated by other rules applicable to all
lawyers. Rules prohibiting making false statements or offering false evidence, obstructing access to or unlawfully concealing evidence, making non-meritorious
claims, and engaging in other conduct involving dishonesty, fraud, deceit or misrepresentation 59 apply universally, and subject prosecutors, as well as other lawyers, to discipline.
Despite these provisions, there is widespread agreement that the ethics rules
do not cover the "full range of troubling prosecutorial conduct" and that they are
a "woefully incomplete list of obligations that courts would recognize" as binding
60
prosecutors.
Some rules actually misrepresent the prosecutorial role. For example, Model
Rule 3.3, barring false statements, does not distinguish between prosecutors and
defense counsel. Such distinction does, however, exist. Thus, a prosecutor cannot
cross-examine a witness to make that witness appear to be untruthful if she
"knows" the witness is, in fact, truthful. A defense lawyer, in contrast, must test
the accuracy, reliability and credibility of all witnesses and their testimony.6 a
Other distinctions between the ethical obligations of prosecution and defense
counsel flow from the difference in role that is not reflected in the rules. 62 Unlike the criminal defense lawyer, who may press every advantage within the
bounds of the law, the prosecutor's ethical obligation is famously stated in Berger
63
v. United States:
[H]e may prosecute with earnestness and vigor-indeed, he should do so.
But, while he may strike hard blows, he is not at liberty to strike foul ones.
It is as much his duty to refrain from improper methods calculated to produce a wrongful conviction as it is to use every legitimate means to bring
about a just one.
The American Bar Association (ABA) and various state courts and disciplinary committees are fully aware of the criticisms of the current rules for prosecu59 See generally Model Rules 3.1, 3.3, 3.4, 4.3, 4.4, 8.4; see Zacharias, Professional Discipline,
supra note 8, at 722 (studying applicability of specific ethics rules for prosecutors).
60 Green, ProsecutorialEthics, supra note 57, at 1597.
61 Franklin Strier, Making Jury Trials More Truthful, 30 U.C. DAVIS L. REV. 95, 127-28 (1996);
Murray L. Schwartz, Making the True Look False and the False Look True, 41 Sw. L.J. 1135, 1140-45
(1988); ANTHONY G. AMSTERDAM, TRIAL MANUAL FOR THE DEFENSE OF CRIMINAL CASES § 370, at
2-237 (2d ed. 1972); MONROE H. FREEDMAN & ABBE SMITH, UNDERSTANDING LEGAL ETHICS 79-80
(3d ed. 2004); David G. Bress, Professional Ethics in Criminal Trials: A View of Defense Counsel's
Responsibility, 64 MICH. L. REV. 1493, 1494 (1966); Warren E. Burger, Standards of Conduct for
Prosecution and Defense Personnel:A Judge's Viewpoint, 5 AM. CRIM. L.Q. 11, 14-15 (1966).

62 For example, prosecutors, unlike private lawyers, are required to "prevent or correct judicial
or other procedural errors." They have a duty not to mislead, cannot make statements contrary to
what they know to be true and cannot introduce testimony they suspect to be false. Green &
Zacharias, supra note 8, at 228.
63 Berger v. United States, 295 U.S. 78, 88 (1937).
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tors. Nonetheless, after a thorough review of the Rules of Professional Conduct,
the ABA's "Ethics 2000 Commission" declined to revise the ethics rules for prosecutors. 64 Despite the fact that the ABA's Criminal Justice Section completed an

extensive analysis of the deficiencies in disciplinary provisions for prosecutors
(the Kuckes Commission Report), 65 the Ethics 2000 Commission apparently concluded that the subject of the need for enhanced disciplinary standards and procedures for prosecutors was so politically controversial that its proposals would
encounter not only heated debate but also unyielding opposition. 66 If so, it is

unfortunate, as the Commission was certainly well aware of thoughtful suggestions to amend disciplinary rules to codify and enforce the ethical obligations of
prosecutors.67
Nonetheless, and even in the continuing absence of rules and regulations re-

sponding to the realities of the prosecution function and potential misconduct,
the governing disciplinary structure offers sufficient standards and mechanisms to
prohibit and sanction prosecutors for conduct that, if left unregulated, threatens
the integrity of the criminal justice system.
The most common, and in any event, the most dangerous misconduct is the
intentional suppression of exculpatory evidence. Despite this well documented

and all too recurrent violation of professional responsibility, prosecutors who engage in such tactics are rarely, if ever, disciplined.68 The same holds true for
69
other categories of sanctionable conduct.
64 Ethics 2000 is the American Bar Association's Commission that evaluated the Rules of Professional Conduct. Its work began in 1997 and its wide-ranging recommendations were adopted
nearly in their entirety at the February 2002 meeting of the ABA House of Delegates. Ethics 2000
recommended only minor changes to exempt prosecutors from some disciplinary obligations under
the Model Rules. Green, ProsecutorialEthics, supra note 57, at 1581-87.
65 Id. (discussing Kuckes Report and Commission's decision not to amend R 3.8).
66 Id.
67 Id.; Stanley Z. Fisher, The Prosecutor'sEthics Duty to Seek Exculpatory Evidence in Police
Hands: Lessons from England, 68 FORDHAM L. REv. 1379, 1422-24 (2000).
68 Bennett L. Gershman, Brady v. Maryland, a 40th Anniversary Checkup, in NEW YORK
STATE ASSOCIATION OF CRIMINAL DEFENSE LAWYERS, MID-HUDSON TRAINER MATERIALS, (forthcoming) (on file with author) [hereinafter Gershman, Brady]; Rosen, supra note 8.
69 A prosecutor's view of the "Top Ten disciplinary rule situations" is:
1. Suppression of exculpatory (and mitigating) evidence;
2. Improper statement to the press;
3. Ex parte communications with the trial court;
4. The threatening of prosecutions not supported by probable cause;
5. Knowing use of false evidence;
6. "No contact rule" violations;
7. False statements of material fact;
8. Threats of criminal prosecution or discipline;
9. Comments to harass or embarrass or influence jurors; and
10. "Being so eager to win, or so angry that you allow your judgment to fail and lose sight of
'seeing that justice is done."'
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IV.

LACK OF ACCOUNTABILITY

Why have the organized bar and disciplinary committees tolerated this disconnect between the stated ethical duty of prosecutors and the accountability for
those whose behavior falls far short of the mark? There are at least six reasons
why there is an unwillingness to do little but tinker with exercising disciplinary
authority over prosecutors.
The primary reason for the "hands off" approach is the belief that internal
controls and judicial oversight effectively and adequately regulate prosecutorial
misconduct. Courts, disciplinary committees and the organized bar accede to
prosecutors' claims that layers of supervision within their offices, training systems, internal investigations, and performance evaluations are sufficient to engender and regulate ethical behavior.7 ° According to this view, governance via
Model Rule 3.8 or some variant thereof, or by means of a specially devised set of
standards and rules is not necessary, given such sources of guidance and instruction as the Department of Justice manual and similar state manuals. These publications, with the compilations of constitutional norms, statutory regulations, rules
of procedure, and advisory texts containing case law, have been the guideposts
for prosecutors. 71 The ABA Standards for Criminal Justice, the Prosecution
Function, has also been viewed as setting forth important guidelines that are influential and often cited by courts.72
The wrongful conviction cases call into question whether it is now plausible, if
it ever was, to rely upon internal controls as the means to deter and sanction
prosecutorial misconduct. While federal prosecutors argue that their internal Office of Professional Responsibility (OPR) provides sufficient controls, few observers of that system have confidence that it serves as an adequate mechanism
for ensuring prosecutorial accountability. Judges have expressed frustration with
the lack of internal discipline for reported misconduct. 73 OPR has been accused
of "controlling spin, not a prosecutor's conduct., 7 4 Its conduct, in widely known

Kris Moore, Ethics from a Prosecutor'sPoint of View, 16TH ANNUAL JUVENILE LAW CONFERENCE
(Feb. 2003), available at www.juvenilelaw.org/Articles/2003/ProsecutorEthics.pdf; see also sources
supra note 8.
70 See Zacharias, Professional Discipline, supra note 8, at 762-63.
71 Zacharias, Future Structure, supra note 6, at 863.
72 Wiggins v. Smith, 539 U.S. 510, 522 (2003) (finding ABA Guidelines are well-defined norms
of practice that set standards for ineffective assistance of counsel inquiry).
73 United States v. Isgro, 751 F. Supp. 846 (S.D. Cal. 1990); Aversa v. United States, 99 F.3d
1200 (1st Cir. 1996).
74 See Morton, Seeking, supra note 11, at 1109; Leslie E. Williams, The Civil Regulation of
Prosecutors, 67 FORDHAM L. REV. 3441, 3474-76 (1999) [hereinafter Williams, Civil Regulation];
Green, Policing, supra note 8.
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investigations such as United States v. Isgro, causes it to maintain75a reputation for
lacking neutrality and judgment and being "unduly protective."
The recent reversal of the conviction of Central Intelligence Agency officer
Edwin P. Wilson is illustrative. Federal Judge Lynn N. Hughes, in the reversal of
that conviction, excoriated twenty-four government lawyers who deliberately
deceived the court by introducing false affidavits, failing to disclose crucial evidence, putting on false rebuttal testimony and refusing to correct it.76 The court's
opinion prompted the Justice Department to begin an ethics investigation. Given
the publicity, it is possible that the internal investigation by OPR will lead to
internal discipline for some of the lawyers. Skepticism abounds.
The relevant differences between state and federal systems of internal review
do not translate into different degrees of cynicism about the effectiveness of
prosecutorial self-policing. The Ramos civil rights case, demonstrating lack of effective internal controls, is confined to one borough in New York City, but there
77
is no reason to suggest that other jurisdictions differ significantly.
Prosecutors' manuals can provide useful instruction, and vigilant internal enforcement can influence the conduct of subordinates-especially those committed to a career in the particular department or office. But not all offices have
manuals, and not all manuals are read or followed. And, if not more importantly,
political and other pressures may induce the leadership itself to disregard, or at
least discount, the importance of supervision that insures ethical conduct. Unquestionably, a system dependent on internally developed standards, implemented and enforced internally, embodies all the dangers of sole and self78
regulation.
Moreover, the internal control mechanisms, largely shielded from public scrutiny, make it difficult to obtain data about the instances of misconduct and
whether prosecutors are subject to internal discipline or referred for disciplinary
action. This lack of transparency only serves to increase cynicism about the process and disparages the majority of prosecutors who serve the public with the
75 Green, Policing, supra note 8, at 86 (discussing the investigation of prosecutors in United
States v. Isgro and the public perception of OPR).
76 Eric Lichtblau, Justice Officials Face Inquiry over Testimony in Arms Case, NY TIMES, Dec.
23, 2003, at A18. In a highly publicized case that shocked intelligence agencies, Edwin P. Wilson was
convicted of selling tons of explosives to Libya. Wilson's defense, that he acted with the support of the
CIA, was contradicted by the false CIA affidavit denying that it had asked him to perform any services "directly or indirectly." Id.
77 Gershman, ProsecutorialMisconduct, supra note 7, at § 14.1 n.2 (criticizing inadequate discipline in all jurisdictions).
78 San Diego County is among the state prosecutor's offices that have introduced innovations,
including a comprehensive manual, in their training program. See Weinberg, Breaking the Rules, supra
note 7; Steve Weinberg, Changing an Office's Culture (Dec. 30, 2003), available at http://www.public
integrity.org/pm/default.aspx?sid=sidebarsa&aid=27.
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highest degree of ethical judgment. While those systems
might be effective in
79
given circumstances, the perception is that they are not.
A second reason for deferral of action by disciplinary committees is the existence of, or at least belief in the existence of, judicial oversight of prosecutorial
misconduct. This includes reversals of convictions, contempt citations, or other
sanctions such as imposition of fines and costs, and criticism in appellate opinions. Such potential sanctions, however, are an insufficient check on
prosecutorial overzealous behavior. In a system in which well over ninety per
cent of the indictments result in guilty pleas, judges are hardly exposed to
prosecutorial misconduct. Moreover, judicial oversight is unlikely to provide a
remedy in most cases, because the court's supervisory powers to remedy misconduct have been curtailed by the Supreme Court.8 0 Appellate reversal, to the extent it provides a remedy for misconduct, is rare. 81 Except for the very limited
cases such as knowing use of false testimony,82 prosecutors know that there is
little, if any, remedy for misconduct because the appellate standard of review 8is3
harmless error. Their behavior is judged by the "no harm, no foul" principle."
The harmless error rule, "originally developed as an appellate mechanism to
prevent 'the mere etiquette of trials' or the 'minutiae of proceedure' from upsetting a verdict ...has evolved into the most powerful judicial weapon to preserve
convictions ....[C]ourts ...have invoked harmless error to preserve convictions
despite serious constitutional, evidentiary and procedural violations. '84 While
habeas corpus historically has been used to protect fundamental constitutional
rights, this writ has been substantially weakened by recent court decisions that
raise procedural obstacles to the bringing of claims and give increased deference

85
to state court determinations as to whether violations constitute harmless error.

79 Whatever the reality of instances of misconduct, the fact is that there is little transparency in
the prosecution function except for some information about the rare cases that are the subject of
media attention. Thus, it is not possible to undertake an independent analysis, so critical to public
confidence.
80 Rory K. Little, Who Should Regulate the Ethics of FederalProsecutors,65 FORDHAM L. REV.
355, 360 (1996) (concluding that even if a court were inclined to consider judicial sanctions, the court's
supervisory powers to remedy misconduct have been curtailed by a series of Supreme Court cases)
[hereinafter Little, Who Should Regulate].
81

GERSHMAN, PROSECUTORIAL MISCONDUCT, supra note 7, at §14.3.

82 United States v. Gale, 314 F.3d 1, 4 (D.C. Cir. 2003) (knowing use of false testimony entails a
veritable hair trigger for setting aside the verdict).
83 Charles S. Chapel, The Irony of Harmless Error, 51 OKLA. L. REV. 501, 504 n.26 (citing
Erwin Chemerinsky, No Harm, No Foul, CAL. LAW. 27, 27 (Jan. 1996 ).

84 Bennett L. Gershman, The New Prosecutors,53 U. Pitt. L. Rev. 393, 425-26 (1992); Bennett
L. Gershman, The Gate Is Open but the Door Is Locked, 51 WASH. & LEE L. REV. 115, 131 (1994).
85 See generally Bennett L. Gershman, The Gate Is Open but the Door Is Locked, 51 WASH. &
LEE L. REV. 115 (1994).
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As the due process revolution has been forced into retreat, so has the willingness
to respond to prosecutorial misconduct. Sanctions are rarely imposed. 6
At the very least, the problem is that the judiciary does not have a consistent
approach to reviewing prosecutorial actions.8 7 On a practical level, many state
judges, concerned about career advancement, are loathe to sanction or report
lawyers to disciplinary committees because the judge does not want to alienate
the powerful prosecutor's office. 88 The belief in judicial oversight, like the faith
in the efficacy of internal controls, 89 results in a lack of accountability because
disciplinary committees defer to courts and prosecutors' systems of regulation.
Even where some impulse or impetus exists for prosecutors to be regulated by
their offices, courts or disciplinary committees, the lack of coordination between
these institutions diminishes their responsiveness in taking necessary action. This
is especially true where the courts and disciplinary agencies are not informed
about internal disciplinary investigations, proceedings or sanctions.
Third, and perhaps the most significant reason for the hands off approach to
discipline of prosecutors, is their political power and deference to the executive
branch. Prosecutors believe that the problem of prosecutorial misconduct is
overstated. The President of the National Association of Assistant United States
Attorneys testified that federal prosecutors are subject to "continual and pervasive scrutiny" far beyond that of other lawyers, including being subject to internal
discipline within their office for minor infractions, examination by OPR (Office
of Professional Responsibility) for more serious infractions, judicial sanctions,
reprimand, fines, and prohibition from practice, and that they are themselves subject to prosecution. 90 While this view is not readily accepted outside prosecutors'
offices, it appears to be sufficiently influential to discourage state disciplinary
91
bodies from asserting their authority.
Moreover, prosecutors believe that (1) meritless claims of prosecutorial misconduct have become a standard defense tactic; 92 (2) they face misperceptions
86 Rosen, supra note 8, at 697;Yaroshefsky, Introduction, Symposium, supra note 44, at 757.
87 See generally Stephen A. Reiss, ProsecutorialIntent in Constitutional CriminalProcedure,135
U. PA. L. REV. 1365, 1394 (1987) (discussing the lack of a systematic approach to the judiciary's
review of prosecutorial activity).
88 Author's conversations with judges.
89 Green, Policing, supra note 8, at 72 ("diffusion of regulatory responsibility").
90 The Effects of State Ethics Rules on Federal Law Enforcement.-Hearing Before the Subcomm.
on Criminal Justice Oversight of the Senate Committee on the Judiciary, 106th Cong. 62-63 (1999)
(statement of Richard L. Delonis, President of the National Association of Assistant United States
Attorneys) [hereinafter Delonis].
91 Because most disciplinary authorities have ongoing relationships with state and federal prosecutors' offices in developing and prosecuting private lawyers, they are unlikely to jeopardize that
relationship. See Green, Policing, supra note 8 at 90.
92 James E. Puntch, Jr., & Nola Foulston, Responding to Charges of ProsecutorialMisconduct,
in NATIONAL COLLEGE OF DISTRICT ATTOR1IEYS, DOING JUSTICE: A PROSECUTOR'S GUIDE TO ETHICS AND CIVIL LIABILITY 135, 141 (Ronald H. Clark ed., 2002) (stating that prosecutors' offices school
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and negative images of their activities in the media, such as charges that "prose-

cutors feel that [they] are above the law";9 3 and (3) it is incorrect to assume that
they are not subject to professional discipline. 94 The fact that these views are
disputed by defense lawyers and scholars only serves to discourage the organized
bar from examining its potentially controversial role. Additionally, deference to
the executive branch may reflect the view that the separation of powers doctrine

limits the authority of state disciplinary committees, which, as arms of the judiciary, cannot control executive branch decision-making. This issue remains untested in most jurisdictions.95 Moreover, discipline of federal prosecutors by
state authorities may raise supremacy clause issues that those authorities choose
to avoid.96 This further diminishes the likelihood that the bar will develop and

impose ethical norms on prosecutors.
The wrongful conviction cases demonstrate that the political power of prosecu-

tors can no longer serve as a reason to maintain the status quo of lack of accountability. The need to challenge the lack of accountability is compounded in this era

of expanded prosecutorial power. The federal sentencing guidelines caused a sea
97

change by vesting power in the prosecutor that once resided in the judiciary.
Prosecutors, particularly on the federal level, control investigations and effec-

tively wield the ultimate sentencing authority because charging decisions determine the range of the ultimate sentence. Under this system, upwards of ninetyfive percent of defendants plead guilty, thus permitting many prosecutorial actions to remain unchecked. Moreover, these changes occurred in an environment

of mandatory minimum sentences, skewing the balance of power between courts
and prosecutors, and one in which case law significantly decreased the ability of
98
defense lawyers to advocate zealously for clients.
The recent Feeney Amendment (PROTECT Act) 99 vests further power in the
executive branch of government, and deprives judges of their traditional role. In
their lawyers to respond to such allegations as another tactic in the prosecution arsenal) [hereinafter
Puntch].
93 Delonis, supra note 90, at 57-58.
94 Puntch, supra note 92, at 141 (asserting that "prosecutors are increasingly being required to
respond to disciplinary complaints" without providing supporting data).
95 Zacharias, Professional Discipline,supra note 8, at 761; Green & Zacharias, supra note 8, at
224-35 (concluding that the reasons for the lack of discipline for federal prosecutors are the distinctive
nature of the criminal laws and the uniqueness of law enforcement work, the prosecutor's unique
commitment to seek justice, respect for professional tradition of self-governance and the prosecutor's
status as a government official).
96 Green, Policing,supra note 8, at 90.
97 Albert Alschuler, The Failureof Sentencing Guidelines: A Plea for Less Aggregation, 58 U.
CHi. L. REV. 901, 926 (1991).
98 See Yaroshefsky, Cooperation with FederalProsecutors:Experiences of Truth Telling and Embellishment, 68 FORDHAM L. REV. 917, 925-26 (1999).

99 Prosecutorial Remedies and Other Tools to End the Exploitation of Children Today Act of
2003, Pub. L. No. 108-21, 117 Stat. 650 § 401 (c)(1)(2)(3) (2003) (Amendment to the Sentencing Re-

THE UNIVERSITY OF THE DIsTRICT OF COLUMBIA LAW REVIEW

the climate created by the Patriot Act, 10 0 where there are increased prosecutorial
tools of unfettered authority, an overly zealous prosecutor is less likely to have
his behavior subject to judicial review.10 1 As judicial influence and control have
waned, so has the opportunity for meaningful judicial oversight over and control
of prosecutorial conduct.
Recognizing the human tendency to push margins when there are no sufficiently demanding external controls, it is apparent that this increase in
prosecutorial power affords greater opportunity for prosecutors to stretch ethical
boundaries. While most prosecutors are honorable, there are individual prosecutors who will take advantage of any system. The current system offers more incentive and opportunity for the errant prosecutor.
Sometimes called the "true believers," these prosecutors, found in offices
throughout the United States, believe that "the ends justify the means." Such
prosecutors tend to (1) rely on police without question; (2) be insufficiently skeptical about cooperating witnesses and tolerate some degree of prevarication or
falsity by those witnesses; and (3) in general, be unwilling to investigate or examine evidence that does not fit within the "winning theory" of the case.10 2
These prosecutors are in contrast to the vast majority of open-minded ones who
perform their often difficult tasks with a questioning eye and an ability to tolerate
discrepancies in testimony of witnesses.
Even where prosecutors are required to disclose evidence, the true believers
may engage in a skewed analysis of the facts and risk assessment. Such prosecutors know that the likelihood of reversal is minimal, and that the likelihood of
sanctions or any discipline is insignificant. Civil liability often is precluded because of the problems of proof and the expansive scope of immunity.103 Not
infrequently, evidence deemed exculpatory by defense lawyers is not disclosed
because prosecutors decide which evidence is "material" based upon their view
of what would assist the defense in preparing and presenting its case. Typically,
form Act); see United States v. Mendoza, CD Calif Cr 03-730 DT (Jan. 12, 2004) (Order declaring
§ 401(c)(1)(2)(3) unconstitutional).
100 Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept
and Obstruct Terrorism Act ("USA PATRIOT Act" of 2001), Pub. L. No. 107-56, 115 Stat. 272.
101 See Rachel V. Stevens, Center for National Security Studies v. United States Department of
Justice: Keeping the USA PatriotAct in Check One Material Witness at a Time, 81 N.C. L. Rev. 2157
(2003); see Padilla v. Rumsfeld, 352 F.3d 695 (2d Cir. 2003) (ruling that, absent Congressional authorization, the President does not have authority to detain as an enemy combatant an American citizen
seized on American soil). While the Supreme Court reversed, 124 S. Ct. 2711 (2004), its decision was
based on a finding that the Southern District of N.Y. lacked jurisdiction, and did not reach the issue of
presidential authority.
102 Nels C. Moss Jr., a St. Louis prosecutor for thirty-three years, known as a "recidivist
breaker of the rules by which prosecutors are supposed to operate," characterizes himself as a "hard
hitting but honest prosecutor." His record includes seven reversals due to misconduct and seventeen
findings that he committed prosecutorial error. Weinberg, Breaking, supra note 7.
103 Imbler v. Pachtman, 424 U.S. 409 (1976) (prosecutorial immunity from civil suits).
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courts uphold this exercise of discretion.' °4 Changes in discovery obligations
from less of a "cat and mouse game" to relatively open discovery would afford
the true believer less opportunity to stretch ethical boundaries in disclosure of
evidence. 10 5 Also observed, not only among true believers, is the all too human
tendency to forget one's role in the midst of a case. The "duty to justice" is often
forgotten after the prosecutor has assured herself of the guilt of the defendant
and therefore forgets or "fudges" on obligations in order to maximize her
chances of winning.' 0 6 Legal rather than ethical constraints guide her behavior.
As Joseph Weeks describes the dilemma:
[Y]ou become convinced to a moral certainty that a criminal defendant has
committed a serious crime. Of course, he is at present not yet "guilty" of the
crime because he has not been found by a jury to have committed it. To
make matters worse, from your perspective, he might never be convicted.
The police may have bungled the search warrant and, as a consequence, the
evidence that would conclusively establish the defendant's guilt may never
be heard by the jury. Miranda warnings may not have been administered
and the defendant's confession might never be heard by the jury. Or perhaps a witness claims to have seen someone other than the defendant fleeing the scene of the crime in an account that, while totally implausible to
you, may be just enough to establish a reasonable doubt of the defendant's
guilt in the minds of the jury. I do not think that it unfairly disparagesthe
honesty and professionalism of prosecutors generally to suppose that a not
insubstantialnumber of them are strongly tempted in such circumstances to
serve what they may view as "the higher justice. 107

These growing concerns have not resulted in a concomitant examination of
prosecutorial accountability.
A fourth reason for the hands off approach to prosecutorial discipline is resource management. The operational principle of most disciplinary committees is
that greed and theft from clients are the most egregious violations. Responding
to such misconduct assumes priority. Alleged prosecutorial misconduct is rarely
perceived as causing harm to a client because, notwithstanding constitutional
104 Thus, courts have decided that prosecutors are not, for example, required to reveal evidence that an eyewitness could not state whether the defendant was one of the perpetrators, United
States v. Rhodes, 569 F.2d 384, 388 (5th Cir. 1978), or the names of witnesses to the crime who saw
"nothing," Commonwealth v. Satterfield, 364 N.E.2d 1260, 1263 (Mass. 1970), or that a ballistics report on the murder weapon had no latent prints of value, People v. Penland, 381 N.E.2d 840, 843 (Il1.
App. 1978). See generally Gershman, Brady, supra note 68.
105 See generally Bennett Gershman, The Prosecutor'sDuty to Truth, 14 GEO. J. LEGAL ETHICS
309, 328 (2001).
106 Abbe Smith, Can You Be a Good Person and a Good Prosecutor? 14 GEC. J. LEGAL ETHICS
355, 375 (2001).
107 Weeks, No Wrong, supra note 8, at 834 (emphasis added).
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rights and procedural protections, indicted defendants are commonly presumed
to be guilty. While misconduct may harm the perception of the role of the "ministers of justice," it bears little relationship to "justice" itself.1" 8 In great measure,
this is because there is a tacit acceptance of a wide range of behavior in convicting the guilty. Scant resources cannot be utilized to discipline prosecutors for
actions that are best considered an "excess of zeal in pursuing the public
good." 109
Fifth, disciplinary agencies have little expertise in ethics in criminal justice issues and perceive that the disciplinary task would engender second guessing government lawyers who are granted wide latitude in the exercise of discretion.
Disciplinary committees are loathe to enter the thicket of judging distinctions
between mistakes and intentional violations of law and, indeed, disciplinary authorities appear to assume that they are unable to judge such distinctions.' 10
Finally, the sixth reason not to alter the status quo is the lack of consensus
about alternative models. The numerous suggestions
for change are rarely ex11
amined in a comparative or synthesizing manner.
Despite the fact that there are no comprehensive data to document adequately
the extent of police and prosecutorial misconduct and its effect upon the reliability of the criminal justice system, we should not await a full study before addressing the growing need to provide accountability for egregious actions. The
systems in place are simply not effective in monitoring and preventing such behavior, and the problems are likely to be exacerbated by the increased power of
prosecutors. Continued lack of some transparency and greater accountability will
only serve to undermine respect for the prosecutorial function and the criminal
justice system.' 12
V.

A

SYSTEM OF ACCOUNTABILITY

Assuming that wrongful conviction cases lead the bar to reconsider transparency and accountability procedures for prosecutors, will current disciplinary
108 Some prosecutors equate justice with "convicting the guilty." See id. In such circumstances,
the potential harm to the integrity and reliability of the criminal justice system is not considered.
109 Zacharias, Professional Discipline, supra note 8, at 757.
110 Zacharias argues that when there have been cases demonstrating "venal incentives," disciplinary committees have proceeded against prosecutors. Zacharias, Professional Discipline, supra
note 8, at 757.
111 Green, ProsecutorialEthics as Usual, supra note 15; Rosen, supra note 8, at 735-736; Morton, Seeking, supra note 11, at 1114-15; Zacharias, ProfessionalDiscipline, supra note 8, at 773-776;
see also, Green, Policing,supra note 8; Williams, Civil Regulation, supra note 74, at 3474-76.
112 "Transparency and accountability" are the buzzwords that set standards to establish public
trust for corporate entities, international institutions, and many government offices. They are applicable, in great measure, to prosecutors. Faith Stevelman Kahn, Transparency and Accountability: Rethinking Corporate FiduciaryLaw's Relevance to Corporate Disclosure, 34 GA. L. REV. 505, 507-08
(2000).
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systems undertake that challenge successfully? It is highly unlikely. While there

are voices in the bar to amend the disciplinary rules and regulations to keep prosecutors within the "umbrella" of regulation of all lawyers, the unitary model of
discipline has not resulted in a system of accountability.' 13 If scholars are correct
that diffuse regulatory systems result in lack of discipline, and that no institution
is in charge, disciplinary committees are unlikely to assume that mantle of
control.
Moreover, the existing disciplinary system is not a workable model to regulate
prosecutors. First, secrecy is the hallmark of most disciplinary proceedings and
significant change in openness of the process is highly unlikely in most jurisdictions. If discipline is to serve as a deterrent to prosecutorial misconduct, the process and its results cannot be secret.' 4 It is more likely that the creation of an
independent disciplinary body will begin as an open process.
Second, without significant additional resources, state bar disciplinary authorities are unlikely to undertake this work. Even, however, in the unlikely event that
sufficient funds were made available to consider adequately allegations of
prosecutorial misconduct, and even if such disciplinary committees hired criminal
justice professionals, both the lack of perceived influence of those committees in

most jurisdictions and the orientation of disciplinary committees as reactive to
individual complaints are sufficient reasons to establish an independent commission to monitor disciplinary matters for
the prosecutors. Obviously, these issues
115
merit serious discussion in each state.
However configured, a system of highly regarded professionals independent of

prosecutors' offices is essential to a workable system of accountability. Only such
a commission can assume the mantle of authority and engender the respect necessary to undertake such a task. To be a serious effort, it should be one of peer

review by experienced criminal justice professionals with the power to sanction
prosecutors who engage in misconduct. While such an alternative to existing dis113 Of course, an adequate disciplinary system cannot eliminate prosecutorial misconduct. The
nature of our system suggests that many of the egregious violations will never be discovered. Most
cases result in guilty pleas, thus ethical lapses in the investigative, charging and discovery functions
are unlikely to see the light of day. As we have moved from an adversarial model of prosecution to
an administrative one, as described in Gerard E. Lynch, Our Administrative System of Justice, 66
FORDHAM L. REV. 2117 (1998), there exists a greater incentive for the errant prosecutor to engage in
unethical behavior because the likelihood of discovery is lessened. The hope is that, in tandem with
hiring, training, supervision, and internal investigatory systems, an effective, independent disciplinary
system will set higher standards for practice and thereby deter misconduct. Fred C. Zacharias, The
Future Structure and Regulation of Law Practice: Confronting Lies, Fictions, and False Paradigms in
Legal Ethics Regulation, 44 ARIZ. L. REV. 829, 831 (2002) (concluding there is a need for new regulators, not only for prosecutors, but more generally); Rhode, JUSTICE, supra note 9.
114 Green, Policing, supra note 8, at 88.
115 Of course, disciplinary committees in individual states may be organized, funded and motivated to undertake this role. Overall, however, the disciplinary committees are unlikely to provide
adequate systems of accountability. See RHODE, JUSTICE, supra note 9.
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ciplinary committees might be termed "overenthusiastic, ' , 116 there does not appear to be a realistic alternative. Such comwissions should be created by state
and federal courts and by legislatures responsible for lawyer discipline.11 7 They
must also be adequately funded.
The mission of an independent commission should be to:
(1) develop protocols for examination of wrongful convictions within the
jurisdiction where there are allegations of prosecutorial misconduct;
(2) examine those cases and make recommendations for systemic change to
deter prosecutorial misconduct;
(3) develop clear and enforceable disciplinary standards for prosecutors,
and work with courts, legislatures, and bar associations of each state to insure that these standards are implemented;
(4) establish a system for discipline of prosecutors that maintains minimum
1 18
secrecy;
(5) develop a database for disciplinary cases, readily available to judges,
lawyers, and the public, that includes information about judicial sanctions
and internal office discipline of individuals subject to sanction;
(6) assist in development of educational programs for the judiciary, prosecutors, and defense lawyers about reporting lawyer ethical violations;
(7) evaluate changes to the Code of Judicial Conduct which would encourage judges to report all instances of misconduct to the commission;1 19
and
(8) develop a proactive system to examine a wide range of cases involving
misconduct, rather than the current system of reliance upon individual
complaints.
Obviously, such a proposal is merely a framework for future discussion and
action.
116 Zacharias, Professional Discipline, supra note 8.
117 Obviously, the commissions must reflect the differences between state and federal systems
and the differences among states. For instance, in the federal system, district courts have disciplinary
committees that subject lawyers to sanctions. Perhaps the federal system could be a circuit-wide one
under the aegis of the Circuit Council. Each state could determine the structure that is most effective,
or a commission could be created by the chief state judge with authority to create its own structure for
discipline.
118 While this essay focuses on prosecutorial misconduct, the commission should also develop
protocols to monitor, sanction, and deter ineffective assistance of counsel, which accounted for thirtytwo percent of wrongful conviction cases. ACTUAL INNOCENCE, supra note 13, at 361.
119 The definition of types of misconduct subject to reporting and the trigger mechanism should
be part of the commission's mandate. The commission could consider a presumption that such misconduct be reported or a mandatory reporting requirement for the most egregious forms of misconduct. A system which encourages, or even requires, reports of every suspicion is unworkable and
counterproductive. Doe v. Federal Grievance Committee, 847 F.2d 57, 63 (2d Cir. 1988) (requiring
actual knowledge of witness perjury to trigger ethical duty).

WRONGFUL CONVICTIONS

299

Wrongful conviction cases have decreased public confidence in the integrity of
the criminal justice system, and, to the extent that police and prosecutors are
responsible for wrongful convictions, in those government offices. These cases
make plain that the criminal justice system can no longer afford to ignore the
ineffectiveness of internal controls, judicial sanctions, and the disciplinary process
to monitor, sanction, and deter prosecutorial misconduct. Most prosecutors consider themselves ethically scrupulous. The continuing failure to provide a system
with the necessary transparency, consistency, and accountability is a great disservice to them. It is time to establish and fund independent commissions to do so.
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